I. INTRODUCTION
The most recent Supreme Court of Canada decision concerning corporate governance, Peoples Department Stores Inc. (Trustee of) v. Wise,' has been both criticized and applauded on the basis that it represents a significant departure from the traditional understanding of the legal role of directors of Canadian public companies.
2 Peoples centered on Wise Stores and the Wise brothers. Wise Stores was founded in 1930 by Alex Wise, who opened a small retail-clothing store in Montreal, Quebec. Alex Wise had three sons, each of whom joined his business when they came of age. In 1986, Wise Stores, by now a chain of department stores, went public and was listed on the Montreal Stock Exchange. In 1992, Wise Stores acquired the troubled Peoples chain from M&S, which was itself owned by the British company, Marks and Spencer. Upon acquisition, Peoples became a wholly-owned subsidiary of Wise Stores, and the three Wise brothers became the sole directors of Peoples. The Toronto Dominion Bank (TD) and M&S financed the purchase and took security interests in the assets of Peoples.
In an effort to rationalize operations, the Wise brothers began consolidating the overlapping corporate functions of Wise Stores and Peoples. Numerous problems surfaced and ultimately the brothers decided upon an inventory procurement policy such that Peoples would make all purchases from North American suppliers, while Wise Stores would make all purchases from overseas suppliers. The difficulty with this arrangement was that approximately 82 percent of the combined inventory of the companies was purchased from North American suppliers, inevitably meaning that Peoples would be extending significant trade credit to Wise Stores.
Despite efforts to rationalize operations, the fragile financial position of Peoples and Wise Stores continued. Following the presentation of financial statements showing poor results for Peoples' third fiscal quarter, M&S initiated bankruptcy proceedings against both Wise Stores and Peoples. In response, a notice of an intention to make a proposal under the Bankruptcy and Insolvency Act 3 was filed on behalf of Peoples the same day. However, the following month Peoples consented to the bankruptcy petition filed by M&S, and both Wise Stores and Peoples were declared bankrupt on 13 January 1995. Peoples' unsecured suppliers, whose claims were largely purchased by vulture funds, 4 represented the majority of the creditors whose claims were not paid in full in the Peoples bankruptcy. The entire balance of the purchase price owed to M&S, the full outstanding debt owed to TD, and almost all of the landords' lease claims were satisfied from the assets of Wise Stores and Peoples. The vulture funds that purchased the unsecured suppliers' claims argued that the Wise brothers, as directors of Peoples, breached their statutory fiduciary duty and duty of care in adopting the inventory procurement policy to the detriment of the unsecured suppliers. The Supreme Court upheld the Quebec Court of Appeal's finding that the Wise brothers had not breached their fiduciary duty or duty of care in adopting the inventory procurement policy. In reaching this decision, the Supreme Court held that "[t]he interests of the corporation are not to be confused with the interests of the creditors or those of any other stakeholders."
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Widespread current thinking among the Canadian legal community supports the view that Peoples is an unjustified departure from Canadian corporate law's principal-agent, shareholder primacy understanding of the board of directors' role in public corporations. It is on the basis of this shareholder primacy understanding of the existing legal role of directors of public corporations that over the last decade Canadian academics, lawyers, and thejudiciary have put forward diverging normative visions of what the legal role of directors should be. At one end of the spectrum is the most common account provided by law and economics scholars and others adopting a principal-agent model, where directors' sole duty is to maximize the wealth of the shareholders, who are the owners of the corporation. 6 According to this account, other corporate stakeholders should be left to protect their own interests by bargaining for the best returns that they can. At the other end of the spectrum, less popular rival progressive accounts suggest that directors should owe duties to all of the corporation's stakeholders. 7 These accounts have generally accepted that the principle-agent, shareholder primacy model is currently operating in Canadian corporate law, but call for legal reforms so that corporations can be made to run with due regard for corporate stakeholders such as employees, creditors, customers, suppliers, and local communities. " The current state of the law of public corporations with respect to these mediating hierarchs in the United States is supported by the team production concept from economic literature." Public corporations are comprised of team members, such as shareholders, creditors, workers, managers, and communities that form a team (the corporation) because the members recognize that each will obtain more from a collective enterprise than on their own. 22 On this basis, all of the team members make investments that are specific to the team. Team members expect to share in the corporation's production rents and surpluses, but are unable to contract completely for that result, due to reasons of cost, incentives, and uncertainty as to the separate value of their contributions following team production.
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Blair and Stout review the various possibilities, other than the use of a mediating hierarch, for allocation of rents and surpluses ex ante and expost among team members, and conclude that they produce sub-optimal outcomes. 24 For example, if an individual team member was to be trusted with making decisions on allocation of rents and surpluses ex post, each decision they made would be treated as suspicious. Accordingly, adopting Rajan and Zingales' idea of vesting allocational authority in an independent third party, 25 Blair and Stout suggest that the team delegates to the board of directors the ultimate authority over running the corporation, and also the distribution among team members of production rents A complete discussion of the economic literature that the Team Production Theory depends on is beyond the scope of this article. The key insight is that the economic justification for the corporation is that a corporation will form when it is more efficient for people to work together within a corporation as compared with simply relying upon individually negotiated contracts. 22 TPT, ibid at 277. 23 
Ibid
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Ibid. at 269-71. and surpluses. 26 The result is that the costs of obtaining team-specific investments are lowered, and employing this mediating hierarch model of governance maximizes social wealth. Because of the existence of a mediating hierarch, public corporations can make credible commitments that they will refrain from opportunistic behaviour directed at members of the team. Blair and Stout recognize that this is only a second-best solution to the team production problem, because the independent board has no direct stake in the success of the corporation. However, the mediating hierarch solution is superior to alternative rent and surplus allocation mechanisms they canvas.
Blair and Stout claim that the current state of American corporate law reflects Team Production Theory's understanding of the role of the board. 27 The procedural hurdles and substantive limitations on the use of the derivative action to enforce directors' duties, as well as the limited ability of shareholding voting rights to impact on director preferences, give directors broad discretion to manage the corporation without pure devotion to any particular team member's interests.
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" In reviewing Blair and Stout's description of American corporate law, David Millon has suggested that a more accurate statement is that:
[T]hough corporate law pays lip service to shareholder primacy, it is actually ineffective when it comes to rendering management accountable to shareholders. This doctrinal inefficacy ... reflects a commitment to director discretion, which in this roundabout manner constitutes the board as independent ... mediators. shareholder primacy understanding of Canadian corporate law that retains its hegemony in Canadian corporate governance debates.
Inherent to the concept of agency is that the principal enjoys control or power over the actions of the agent. 2 The role of directors as set out in Canadian corporate law departs from this understanding. The primary legal role of directors is to "manage, or supervise the management of, the business and affairs of a corporation."
33 Canadian corporate law does not grant shareholders any power to initiate action or to control the board. A review of the derivative action, the statutory duties of boards, and shareholder voting reveals that directors are not constituted as shareholders' agents by Canadian corporate law. Rather, these three central aspects of Canadian corporate law allow boards to pursue the mediating hierarch model envisioned by Team Production Theory.
A. CORPORATE PERSONALITY AND THE DERIVATIVE ACTION
The corporation's status as a legal person, separate from its shareholders, has been described as a striking aspect of corporate law supporting the mediating hierarch model.
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Derived from the legal fiction of corporate personality is the concept in Canadian corporate law that can be traced back to Foss v. Harbottle, 35 that only a corporation can sue for injuries to the corporation, regardless of any injury to corporate stakeholders. Following Foss v. Harbottle, corporate stakeholders, including shareholders, could not sue for an injury to the corporation at common law. 36 Foss v. Harbottle was based on the position that if a corporation is a legal person, separate from its members, and the corporation was wronged, the corporation itself should sue. 37 The rule in Foss v. Harbottle is particularly problematic with respect to fiduciary duties. Directors owe fiduciary duties to the corporation. According to the rule in Foss v. Harbottle, any action for breach of fiduciary duty must be brought by the corporation. However, in public corporations the corporation acts through the board, causing a conflict where the board is asked to bring a claim in the corporation's name against themselves. It is this problem that is the source of the derivative action in Canadian corporate law, which permits certain corporate stakeholders, under limited circumstances, to step into the shoes of the corporate entity and sue in its name and on its behalf.
The CBCA provides that, in order for leave to be granted for a derivative action, the complainant must show that: not less than 14 days notice has been given to the directors of the corporation of the intention to apply to the court if the directors do not bring or defend the action, unless otherwise ordered by the court; the complainant is acting in good faith; and that it appears to be in the interests of the corporation or its subsidiaries that the action be
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VanDuzer, supra note 17, c. 5.
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CBCA, supra note 30, s. 102(1 For the most part, the procedural aspects of the derivative action found in Canadian corporate law mirror the American requirements. These procedural aspects of the derivative action have been used by Blair and Stout to support the claim that the director primacy norm exists in American corporate law on three grounds: (a) the procedural aspects of the derivative action limit its use; (b) if a derivative action is successful any damages go to the corporation; and (c) under certain circumstances, stakeholders other than shareholders are granted standing to sue derivatively. A Quicklaw search for "derivative /2 action" and "duty" in the CJ database revealed 83 cases. Out of these cases only the highest court decision for each case was considered and only the main action was considered. The small number of reported decisions may also be explained, in part, by the fact that cases are settled out of court. However, currently there is no published empirical evidence to suggest that there are a significant number of such cases. In McAteer, ibid., although there were other actions, the derivative action on behalf of Devoncroft was based on allegations that Billes and McAteer, as directors and officers of DDL, breached their contractual, legal, and fiduciary duties to the corporation to act honestly, in good faith, and in the best interests of Devoncroft; failed to comply with the provisions of the unanimous shareholder agreement; and failed to manage the affairs of the corporation prudently, and thereby protect its interests. The derivative action failed as Rooke J. held that the decisions made by the directors of the corporation were properly considered. In Discovery Enterprises, ibid., Discovery Enterprises, as a shareholder of Ebco Industries Ltd., initiated a derivative action based on misuse of corporate funds. The derivative action was dismissed. In Jordan Inc., ibid., one of the shareholders and principals of Jordan Inc. brought a derivative action on the basis of wrongful appropriation by the other principal and shareholder through Jordan Engineering Inc., which was a breach of her fiduciary duty to the corporation. The action was successful as Kruzick J. held that Murre took advantage of a business opportunity that was not in the best interest of Jordan Inc.
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TPT, supra note 12 at 294-97.
As laccobucci and Davis have noted, in the Canadian context, the real danger is not a multiplicity of derivative actions, but a complete absence of suits.
4 4 Just as in the American context, this result can be explained in the Canadian context, in part, by the procedural requirement for bringing a derivative action. Blair and Stout's observation regarding the recipient of damages in a successful derivative action is also accurate in the Canadian context. 45 The fact that the corporation is the recipient of any damages awarded ensures that any benefits from such an action have the potential to accrue to all of the corporation's stakeholders. Shareholders can only benefit directly when the board determines that a dividend should be made to shareholders. Another significant feature that supports the notion that the derivative action exists for the benefit of the entire corporation is that the CBCA expressly provides that evidence of shareholder approval, or the possibility of future shareholder approval, is not determinative of whether a derivative action may proceed. 46 The procedural hurdles to suing derivatively, the limited weight of shareholder approval, and the fact that damages are awarded to the corporation can be justified by the mediating hierarch model because these factors insulate directors from shareholder (and other corporate stakeholder) challenge and control.
While the derivative action has been utilized only by shareholders in Canada, and only in rare cases where they have been able to overcome the collective action and procedural hurdles, there is a broader scope for the range of complainants that can bring a derivative action. " the Ontario Superior Court of Justice held that the trustee in bankruptcy as representative of creditors of Dylex was an appropriate complainant for a derivative action. Four months after the completion of an agreement between Dylex and the Hare of Wolf Group Inc., which provided for the latter to acquire all of the shares ofDylex, Dylex was put into bankruptcy. The trustee claimed that the agreement breached the directors' duty of care to Dylex creditors and fiduciary duty to Dylex.
The limited use of the derivative action is consistent with Team Production Theory, which seeks to limit rent seeking by corporate stakeholders than wider availability of the action would provide. However, corporate stakeholders need to be granted the ability to sue directors derivatively in order for the existence of the derivative action to continue to have any role in ensuring that team members can trust the board. The explanation for why shareholders have been able to use the remedy, albeit on rare occasions, may be that in those instances they have been able convince the court that they have interests that are in harmony with a number of other stakeholders. However, where the corporation approaches insolvency, this might not be the case. In such situations, shareholders may prefer high-risk approaches, with low downside risk to them, but at the expense of other corporate stakeholders, such as creditors and employees. Accordingly, the most appropriate method to ensure that boards continue to exercise their mediating hierarch role for the best interests of the corporation as a whole is to grant creditors standing to sue derivatively in such instances. On this basis, Dylex is consistent with the pattern in Canadian corporate law that supports granting standing to sue derivatively only in limited circumstances to protect the interests of the corporation as an entity, not the interests of any particular group of corporate stakeholders.
B.
STATUTORY DUTIES
Moving from the procedure of bringing a derivative action to the substance of directors' duties, upon which corporate stakeholders may base a derivative action to sue in the corporation's name if breached, Blair and Stout claim that it becomes clear that such duties serve the corporation rather than any particular corporate stakeholder. In the Canadian context, the judicial application of both the statutory fiduciary duty and the statutory duty of care support Blair and Stout's claim. That is, both duties will subject directors to liability only in situations where the conduct harms the corporation as a whole, not just the corporation's shareholders.
1.
FIDUCIARY DUTY
The CBCA statutory duty referred to by Canadian commentators as the "fiduciary duty" and by American commentators as the "duty of loyalty," requires directors to "act honestly and in good faith with a view to the best interests of the corporation.'" Canadian commentators have described the fiduciary duty in broad terms:
In general terms, the fiduciary obligations of directors include (a) a duty to act in the best interests of the corporation and, correspondingly, not to do anything that undermines or thwarts those best interests; (b) a duty not to compete with the corporation, including a prohibition against appropriating its business opportunities and assets; (c) a duty to maintain the confidentiality of information received or knowledge obtained through the fiduciary position, including a prohibition against making use of such confidential information for the director's or officer's personal benefit.
50
The application of this broad duty, however, has generally been restricted to a narrow range of situations where a director has made some profit or received some advantage at the expense of the corporation.
5 Such situations may arise where a director competes with the corporation, is involved in a transaction with the corporation in the director's personal capacity, or where he or she takes advantage of opportunities personally that they had a duty to obtain for the corporation. Some early case law, and at least one commentator, have suggested that the fiduciary duty should extend to situations where directors have made profits as a result of their position, but not at the corporation's expense. 52 However, in Peoples the Supreme Court noted that the Wise brothers did not stand to realize a direct gain at the expense of the corporation in adopting the inventory procurement policy, and held that The two situations where the Canadian fiduciary duty has received the most judicial attention are in the takeover context and the bankruptcy and reorganization context. These situations are not outliers; rather, they represent circumstances where the tension between various stakeholders' individual interests and the interests of the corporation as a whole are the most visible.
With respect to the takeover context, in response to an offer to purchase a controlling interest in a corporation at a premium price, directors of the corporation may take actions 55 to defeat the offer, which normally includes the replacement of directors. Takeovers generally benefit both shareholders who sell and those who retain their shares. Those who sell, enjoy a premium. Those who retain their shares enjoy the improvements that the bidder plans to make. However, takeovers may harm employees, suppliers, the environment, local communities, and others who have made corporation specific investments. For example, the bidder may downsize, move plants, and replace employees. Accordingly, if directors take actions to defeat a takeover, this will generally be at the expense of shareholders and may be to the benefit of other corporate stakeholders. The fact that Canadian courts have generally not intervened when directors have taken such defensive measures and considered such actions to be a breach of fiduciary duty runs counter to the shareholder primacy norm and supports the director primacy norm.
In Teck Corp. Ltd. v. Millar, 56 Berger J. held that directors must be able to act in the best interests of the corporation in responding to a takeover bid, and that this extends beyond shareholders' interests:
A classical theory that once was unchallengeable must yield to the facts of modem life. In fact, of course, it has. If today the directors of a company were to consider the interests of its employees no one would argue that in doing so they were not acting bonafide in the interests of the company itself. Similarly, if the directors were to consider the consequences to the community of any policy that the company intended to pursue, and were deflected in their commitment to that policy as a result, it could not be said that they had not considered bonafide the interests of the shareholders.
I appreciate that it would be a breach of their duty for directors to disregard entirely the interests of a company's shareholders in order to confer a benefit on its employees: Parke v. Daily News Ltd., [ 1962] Ch.
But if they observe a decent respect for other interests lying beyond those of the company's shareholders
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Peoples, supra note I at para. 39. 
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In fairness to proponents of the conventional principal-agent interpretation of Canadian corporate law, it is important to note that the facts in Teck Corp. did not involve a conflict between the interests of shareholders and another group of stakeholders. Rather, what was at issue in Teck Corp. was the competing interests of two parties attempting to acquire control of Afton Mines Ltd. and Afton's board's conduct in relation to the losing party. 5 " Accordingly, Berger J.'s definition of the best interests of the corporation was obiter in Teck Corp. 59 Further, prior to Peoples, Berger J.'s conception of the best interests of the corporation had not been endorsed in any subsequent decisions. 6 " Equally notable is that the Parke decision, referred to in Teck Corp., concerned a set of facts where employees' interests were in direct competition with shareholders' interests. 6 However, prior to Peoples, Parke had only been followed in one subsequent Canadian decision and the case involved a cooperative, not a corporation.
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Prior to Peoples there was a measure of ambiguity on the state of Canadian corporate law relating to the statutory fiduciary duty. However, the current state of Canadian corporate law on the statutory fiduciary duty is squarely consistent with Team Production Theory. In Peoples, the Supreme Court of Canada applied the reasoning developed earlier to the bankruptcy and reorganization context, holding that "in determining whether they are acting with a view to the best interests of a corporation it may be legitimate, given all the circumstances of a given case, for the board of directors to consider, inter alia, the interests of shareholders, employees, suppliers, creditors, consumers, governments and the environment."" 63 The Supreme Court noted that, "creditors' interests increase in relevancy as a corporation's finances deteriorate." 64 However, the Court also recognized that there are other stakeholders that must be taken into account in an insolvency situation and held that "the Canadian legal landscape with respect to stakeholders is unique. Creditors are only one set of stakeholders." 65 On this basis, the Court concluded that because the adoption of the inventory procurement policy did not harm the corporation as a whole (defined more broadly than certain creditors or other stakeholders), the Wise brothers had not breached their fiduciary duty.
Prior to the Supreme Court of Canada's decision in Peoples, both the Quebec Superior Court and the Ontario Superior Court of Justice indicated that the law in Canada appeared to be moving toward imposing a fiduciary duty on directors of a corporation. 66 In the Quebec Superior Court decision, Greenberg J., held that since only creditors have a meaningful stake 57 Ibid at 314, cited with approval in Peoples, supra note I at para. 42. 58 See Lee, supra note 2 at 213-14. 59 Ibid 60 
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Peoples, supra note I at para. 42.
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Ibid at para. 49. 65 Ibid at para. 48. in the assets of an insolvent corporation, directors have an obligation to ensure that the corporation is properly administered and that its assets are not dissipated in a manner that is prejudicial to its creditors. 67 Justice Greenberg adopted Professor Ziegel's view on extending fiduciary duties to creditors, holding that "[i]t is not unreasonable, in exchange for the benefit of limited liability, to impose a duty on directors not to sacrifice creditors' interests when the going gets rough.... If the company is insolvent ... only the creditors still have a meaningful stake in its assets." 6 The Supreme Court rejected this line of reasoning and held that the general nature of the statutory fiduciary duty does not change when the corporation approaches insolvency or finds itself in bankruptcy. In doing so, the Court upheld directors' legally mandated mediating hierarch role in the bankruptcy and reorganization context.
The only application of Peoples by an appellate court at the time of writing also supports a Team Production Theory explanation of the judicial application of the Canadian fiduciary duty. In Re Stelco Inc., 6 as part of Stelco's reorganization under the Companies' Creditors ArrangementAct, 70 Farley J. applied the reasoning in Peoples to void the appointment of two Stelco directors, Roland Keiper and Michael Woollcombe, pursuant to s. 1 11(1) of the CBCA. 7 ' In reaching his decision, Farley J. characterized Stelco's goal as its successful emergence from CCAA proceedings, as a long-term, viable, and competitive participant in the domestic and international steel industry, with the maximum benefit for the stakeholders on a collective basis through the facility of a "better corporation.
'7 2 The employee stakeholders of Stelco had brought a motion arguing that, because Mr. Keiper and Mr. Woollcombe were shareholder representatives, as board members they would favour maximizing shareholder value at the expense of the interests of the employees. 
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Section l1 (1)of the CBCA, supra note 30, provides that: "Despite subsection 114(3), but subject to subsections (3) and (4), a quorum of directors may fill a vacancy among the directors, except a vacancy resulting from an increase in the number or the minimum or maximum number of directors or a failure to elect the number or minimum number of directors provided for in the articles."
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Stelco, supra note 69 at para. 1. neutral intermediaries, a corporate law requirement of board members of public corporations. Justice Farley found that Mr. Keiper and Mr. Woollcombe were "spokespersons for the shareholders ' 7 3 and had, as their goals, short-term maximization of shareholder value. Justice
Farley did not feel that the two directors were neutral or that they would "do the right thing in using their business judgment, not the thing which they know or even suspect that any outsider (individual or supposedly important and possibly powerful stakeholder or partial group thereof) may wish to have happen for that outsider's benefit, not the benefit of the new better corporation."
74 Justice Farley's decision represents a departure from a Team Production Theory of Canadian corporate law. It runs counter to Canadian courts' historical reluctance to interfere with directors' independence. Justice Farley cites the reasoning in Peoples to enable one group of stakeholders, employees, to obviate the independence of the Stelco directors on the basis of a perception that two directors would perform their role with a view to short-term shareholder value maximization, rather than with a view to the best interests of the corporation. Justice Farley's decision challenges Canadian corporate law's understanding of the director as a mediating hierarch based on the reality that directors of public companies in Canada generally have interests that align with a particular group of shareholders or other powerful stakeholders.
On appeal, Blair J.A. rejected Farley J.'s attempt to depart from a Team Production Theory understanding of the legal role of directors to consider who was actually playing this role. 75 Justice Blair used the reasoning in Peoples to uphold the independent legal role of directors and Canadian courts' reluctance to interfere with that role and propel into the shoes of the board absent clear evidence that the directors were pursuing their interests ahead of the corporation's interests. 7 6 Justice Blair accepted as a reality that there are connections between Canadian corporate directors and various stakeholders, but held that this in itself was not sufficient to justify a finding of a breach of fiduciary duty and the imposition of a corrective sanction. 77 Accordingly, Blair J.A. reinstated Mr. Keiper and Mr. Woollcombe.
2.
DUTY OF CARE
In addition to the statutory fiduciary duty, Canadian directors have a legal obligation to "exercise the care, diligence and skill that a reasonably prudent person would exercise in comparable circumstances. 78 On its face, the statutory duty of care appears to be broader than the statutory fiduciary duty. Unlike the fiduciary duty, which stipulates the identity of the beneficiary of that duty as the corporation, the duty of care leaves the beneficiary of the duty open. Accordingly, in Peoples, the Court held that such a duty could be owed to creditors. However, in practice, the application of the statutory duty of care has been extremely limited by the business judgment rule. 79 In applying the business judgment rule to the inventory procurement policy that the Wise brothers had adopted, and holding that the Wise brothers had not breached their duty of care, the Supreme Court described the Canadian business judgment rule as in line with its commonwealth counterparts:
Canadian courts, like their counterparts in the United States, the United Kingdom, Australia and New Zealand, have tended to take an approach with respect to the enforcement of the duty of care that respects the fact that directors and officers often have business expertise that courts do not. Many decisions made in the course of business, although ultimately unsuccessful, are reasonable and defensible at the time they are made. Business decisions must sometimes be made, with high stakes and under considerable time pressure, in circumstances in which detailed information is not available. It might be tempting for some to see unsuccessful business decisions as unreasonable or imprudent in light of information that becomes available expostfacto. Because of this risk of hindsight bias, Canadian courts have developed a rule of deference to business decisions called the "business judgment rule", adopting the American name for the rule.
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The use of the business judgment rule to limit the application of the duty of care runs counter to the shareholder primacy model as it insulates directors from claims by corporate stakeholders, including shareholders. The limiting of breach of duty of care actions to those instances where the corporation's interests as a whole have not been served, supports the mediating hierarch model as it prevents corporate stakeholders from using lawsuits to extract rents from the corporation. Consistent with the theory articulated by Blair and Stout, the limiting role of the business judgment rule in the Canadian context allows directors to sacrifice shareholders' interests for those of other corporate stakeholders, since it "'ties the hands' of shareholders in public corporations in a fashion that ultimately serves their interests as a class, as well as those of the other members of the corporate coalition."" 1
C. THE LIMITS ON SHAREHOLDER VOTING
The third proposition that Blair and Stout put forward to support the idea that the director primacy norm is at work in American corporate law is based on the limits of shareholder voting. The practical and legal obstacles in American corporate law ensure that shareholders cannot use such voting rights to exercise authority over the board of directors. Accordingly, directors can perform their mediating hierarch role free from the direct control of shareholders or any other stakeholder of the public corporation. The legal and practical obstacles to shareholder action in the Canadian context have been observed by a number of commentators who have argued for greater shareholder voice. For an alternative view concerning the role of the business judgment rule following Peoples, see Rousseau, supra note 2. Rousseau references the Supreme Court's reliance on art. 1457 of the Civil Code of Quebec (C.C.Q.) and argues on this basis that the conception of the duty of care in Peoples may lead to a greater role for the judiciary in corporate governance and greater liability risk for directors.
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Peoples, supra note I at para. 64.
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TPT, supra note 12 at 305. Before outlining the obstacles to shareholder action in the Canadian context, it is important to address the American critique of Blair and Stout's focus on shareholder voting rights. Blair and Stout have been criticized for focusing on shareholder voting rights because they overlook the market for corporate control, which turns "the limited dejure shareholder voice into a powerful de facto form of shareholder control. 83 While observations concerning market-based accountability measures are important in evaluating the relative importance of law, they are beyond the scope of the current project of considering the salience of Blair and Stout's description of the legal role of directors of Canadian corporations. As part of this evaluation, a range of market forces that may cause directors to be accountable to shareholders are not considered -including, for example, capital and reputational markets. Where Canadian corporate law does address these forces in the context of the market for control, the earlier discussion on the statutory fiduciary duty indicates that directors' mediating hierarch role is upheld.
Shareholders of Canadian public corporations have the right to vote in relation to electing or removing directors and also in relation to certain "fundamental" corporate changes. 84 However, the right to vote has significant free rider, collective action, and rational apathy problems associated with it. With respect to electing the board, management will generally set the date for elections, nominate candidates, and use corporate funds to solicit proxy votes from shareholders. While shareholders who disagree with management's proposals for a board may obtain a list of shareholders, the shares they hold, and their addresses from the corporation so as to contact other shareholders for the purpose of influencing their voting, such action is rare.
5 This is in part because, ifa shareholder does solicit proxies, other than through a "public broadcast," from more than 16 shareholders, 86 they must engage in the costly process of sending out a dissident's proxy circular."
Similarly, a shareholder's right to vote on "fundamental" changes is also limited in reality. The types of changes that are defined as "fundamental" are narrow. They include amendment of articles; 88 amendment, repeal, or the introduction of new by-laws; 9 amalgamation;" and sale of substantially all the corporation's assets. 9 ' In each case, without a shareholder proposal, all shareholders can do is agree or disagree with the question put to them by the directors.
The exception to the general rule that the board sets the agenda for shareholder meetings, and that the right to vote on fundamental changes is nothing more than a veto power, is the statutory provision for shareholder proposals. Shareholders who have a right to vote, who have held shares for at least six months, and who hold either 1 percent of the total outstanding voting shares of the corporation or shares with a fair market value of $2000, may 
9, Ibid., ss. 189(3)-(9).
make a shareholder proposal for any matter they wish to discuss, including amendments to the corporation's articles. 92 The proposal may include nominations for the election of directors only if holders of not less than 5 percent of the shares entitled to vote sign the proposal. If the corporation is required to distribute a management proxy circular, the shareholder proposal must be included along with a statement by the shareholder; however, the total word count cannot exceed 500 words. 93 The shareholders' right of initiative with respect to directorial nominations, which does not exist in the American context, is a noteworthy difference in Canadian corporate law. However, this difference does not make it more difficult to argue that Canadian corporate law constitutes directors as independent mediating hierarchs. The shareholder proposal mechanism is not consistently used in Canada. For example, a record number of approximately 80 shareholder proposals were reported for the period between January and September 2005. " Out of these proposals, only three concerned directorial nominations.
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IV. TEAM PRODUCTION THEORY AND THE CANADIAN OPPRESSION REMEDY
Part III illustrated how the features of American corporate law that evidence the director primacy norm and support a Team Production Theory of American corporate law can also be located in Canadian corporate law. These features of Canadian corporate law free directors of widely-held public Canadian corporations to balance the competing interests of the various corporate stakeholders who make up the corporation. However, in order to fully consider whether Canadian corporate law supports a Team Production Theory, it is necessary to examine the oppression remedy, a potential departing point for the Canadian experience that is not found in American corporate law.
"
The Canadian oppression remedy has been described as the broadest of the Canadian corporate law remedies. 97 The oppression remedy is available to the same broad range of complainants as the derivative action on proof of an act or omission, in respect of a share.ca/en/shreholderdb>.
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In some American states a statutory shareholder oppression remedy exists that is similar to Section 14.30(2)(ii) of the Model Business Corporation Act, 3d ed. (Englewood Cliffs, N.J.: Aspen Law & Business, 1996), which provides for judicial dissolution upon application by a stockholder if "the directors or those in control of the corporation have acted, are acting, or will act in a manner that is illegal, oppressive, or fraudulent." Traditionally, on a finding of oppression in states that have adopted this statutory provision, the court could make a dissolution order for the corporation. More recently, the alternative of forcing the purchase of minority shares by majority shareholders has been adopted to prevent "oppression of the majority by the minority." In the limited number of states where the oppression remedy does exist, the remedy is far more limited both in terms of possible complainants and possible remedies on a finding of oppression as compared to the Canadian oppression remedy. See corporation or its affiliates, that is "oppressive or unfairly prejudicial to or that unfairly disregards the interests of any security holder, creditor, director or officer." 98 The oppression remedy is not only intended to protect strict legal rights, but also to protect the expectations of the complainant. 99 The approach that has most commonly been taken by Canadian courts in interpreting the oppression remedy has been a general fairness standard based on the reasonable expectations of the applicant, rather than on three different standards.' 0 On a finding of oppression, the court has the discretion to choose from 14 prescribed forms of relief or to make the "order it thinks fit."''
A review of the judicial treatment of the oppression remedy illustrates that it has great potential to deal with extra-legal sources of power that can be used to dictate unfair distributional outcomes that are consistent with strict legal rights of the parties involved, but that do not reflect the parties' reasonable expectations. However, in the current context, the broad characterization of the remedy is most accurate with respect to its availability to minority and, in some cases, majority shareholders or to other stakeholders of closely-held corporations. The only comprehensive empirical study of the judicial treatment of the oppression remedy in Canada detailed that of the reported oppression remedy decisions between 1995-2001 only 9 percent, or six cases, involved widely-held public corporations, with the remaining 92 percent of oppression actions litigated in the context of closely-held corporations.°2 Of the six cases involving widely-held corporations, only two, or 33 percent, were successful, compared to a success rate of 54 percent with respect to closely-held corporations.
03
In the context of closely-held corporations, the oppression remedy has been used to overcome specific legal rights in cases where the corporation has oppressed the interests and reasonable expectations of the stakeholders seeking relief. Within the context of closely-held corporations, the oppression remedy has not been specifically confined for the benefit of minority shareholders. The oppression remedy was granted to non-minority shareholders of closely-held corporations in 14 percent of the 80 percent of cases where the complainants were shareholders of closely-held corporations. 
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Investments'°5 and M v. H.,"
06 the plaintiffs were 50 percent shareholders. In both cases, the courts expressed the view that determining whether the behaviour was oppressive required considering the balance of power, which existed between the shareholders, not solely considering the absolute shareholdings."°7 Canadian courts have also extended the availability of the oppression remedy to a trustee in bankruptcy of a closely-held corporation'° and granted the remedy to creditors of closely-held corporations in a number of instances."°9
If Canadian courts applied the oppression remedy to widely-held public corporations in the same fashion it has been increasingly applied to closely-held corporations, its existence in Canadian corporate law could cut against a Team Production Theory of Canadian corporate law of widely-held public corporations. That is, the central premise of Team Production Theory is that corporate law is designed to free directors from domination by any stakeholder, which allows them to act as mediating hierarchs. However, if the oppression remedy was widely available and consistently used by stakeholders of widely-held public corporations, then a space for directorial discretion may not exist or be necessary. Corporate law could mandate directors to act on behalf of shareholders, but subject to fair treatment of other stakeholders as protected by the oppression remedy.
Peoples leaves open the possibility for the broad use of the oppression remedy by stakeholders of public corporations as it endorses the oft-cited description of the oppression remedy as "the broadest, most comprehensive and most open-ended shareholder remedy in the common law world."" Further, the Court held that "the availability of such a broad oppression remedy undermines any perceived need to extend the fiduciary duty imposed on directors by paragraph 122(l)(a) of the CBCA to include creditors.""' This reasoning suggests that in future cases the oppression remedy analysis will not require a determination of whether directors have breached their fiduciary duties and that it may be possible to use the oppression remedy to hold directors accountable to individual stakeholders. However, neither position is new and both can be taken as obiter as the case itself did not concern an In Gandalman Investments, one of the 50 percent shareholders acted as the secretary-treasurer and carried on the business of the company, while the other unsuccessfully attempted to be appointed a director and sought a remedy under s. 247 of the Ontario Business Corporations Act, 1982, S.O. 1982, c. 4. A preliminary objection was raised on the ground that the oppression remedy was only available to minority shareholders. The court held that a "complainant" could include "any security holder" and, as such, is not limited to only minority shareholders. The direction in Peoples that the judicial application of the oppression remedy is to be divorced from a fiduciary duty analysis has been given by lower courts in the past without significant impact on how thejudiciary has engaged in their analysis of oppression actions. 3 As a practical matter, judges draw on their overall knowledge of corporate law in dealing with the relatively few oppression actions that they are faced with each year.'' 4 As a result, the judicial treatment of the oppression remedy has frequently drawn from the case law on breach of statutory duties and imported the analysis of concepts such as the "best interests of the corporation" and the "business judgment rule" from this case law. The Ballarddecision has been frequently cited and followed by Canadian courts applying the oppression remedy" 8 and was referred to in the Peoples discussion of the fiduciary duty,'" reflecting how difficult it is for the judiciary to divorce their understanding of the Canadian fiduciary duty from their analysis and application of the oppression remedy.
In addition, while Canadian courts have recognized that the oppression remedy is a broad and flexible tool designed to protect the interests of corporate stakeholders in a variety of ways, they have also been influenced by the business judgment rule and its application to the statutory duty of care. For example, in Re Ferguson and Imax Systems Corp.,20 the Ontario Court of Appeal held that it was imperative that the oppression remedy be applied in a manner that balances the protection of stakeholders and the ability of management to conduct business in an efficient manner. More recently, in Catalyst Fund General Partner I Inc. v. Hollinger Inc., 2 when Campbell J. invoked the oppression remedy to remove the directors of Hollinger, he held that this was an extreme form of judicial intervention that should be a measure of last resort where directors were "motivated by putting their interests first, not those of the company."' ' 22 A further limitation on the oppression remedy disturbing other aspects of Canadian corporate law that shield directors from domination by individual stakeholders is that, similar to any form of litigation, a significant impediment to recourse through the oppression remedy is the financial resources of the litigants. Recent Canadian case law has held that a class proceeding founded upon an oppression action under the CBCA can be maintained. . This was an application by Catalyst against Hollinger Inc., where it sought the removal of a majority of the company's board of directors pursuant to the power granted under the oppression remedy. The allegations against those directors concerned the fact that a S1.1 million loan made by Hollinger Inc. to its parent Ravelston had not been authorized by the Board of Hollinger Inc. at the time it was made in June 2004. Further, the existence of the loan had not been disclosed during Catalyst's first application heard earlier by the court. [Stern] . In Stern, Daniel Stem initiated an action, on behalf of himself and as representative of a class that included all shareholders (other than the defendants), claiming that a proposed transaction was oppressive and that it constituted a breach of fiduciary duties owed by the individual defendant directors to Imasco's shareholders. Although the Court dismissed the motion, Cumming J. found that Stem's claim for oppression was a complaint only against the corporation rather than the directors, and that an oppression action could form a basis for a class proceeding, despite the fact that there are many elements of a class proceeding that are not found in an action for oppression. By illustrating that the current state of Canadian corporate law frees directors of widelyheld public companies to balance the competing interests and maintain the confidence of the various stakeholders of such corporations, this article has provided the descriptive context for beginning to ask a range of normative questions. In particular, is the legal role of directors of Canadian corporations consistent with the role that they actually play? In addition, is it possible and/or desirable for directors of Canadian corporations to play this role given the current composition of corporate boards? Further empirical work needs to be done to consider the first question and the issue of the relative importance of law in this context.
The second question concerns a central fairness issue that arises from a Team Production Theory of Canadian corporate law. That is, while directors are constituted as independent mediating hierarchs in law, they are overwhelmingly drawn from the ranks of powerful corporate stakeholders, including shareholders and creditors. Blair and Stout suggest that like the judiciary or the police, it is possible for directors to play an independent role, even if they are drawn from a certain group of stakeholders.'
26 As recognized by Farley J. in Re Stelco,' 27 the role of the corporate director as currently conceived in practice is quite different than that of a professional acting in the public interest. As currently constituted, a directorship is a business role. Directors will have a range of extra-legal incentives to favour powerful stakeholder interests over those of more politically vulnerable stakeholders, such as employees, in a range of situations. For example, Millon has argued that in a widely-held public corporation, shareholders will always have a lower cost exist option than employees, who have already made team-specific investments in non-transferable knowledge and skills.
2 These unequal power relations within public corporations translate into employees extracting minimal surpluses, despite increased productivity demonstrated by indexes, such as the Dow Jones Industrial Index, rapidly increasing in value.'
29 On this basis, Millon argues that shareholders will always win the rent allocation contest. Supra note 69.
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In considering whether the independent hierarch legal role for directors is the most desirable model, a question that will need to be considered in the Canadian context is if and how this role can be given meaning in practice. One possibility is to create a class of professional independent mediating hierarchs, or to "professionalize" directors through education. Director education has already been recognized as a mechanism for dealing with the increasingly complex nature of the Canadian business climate, as well as the dynamic role that directors are expected to play in this climate.1 31 Both commentators and members of the legal community have acknowledged a link between board competence and corporate success.' Even directors themselves have realized that limitations on their ability to participate in meaningful and strategic discussions are due to gaps in their knowledge and understanding about both the role of the board as well as the corporation for which they serve. 13 3 At the same time, there are a number of challenges that will need to be addressed in adopting this approach. Successful educational programs may be restricted by the limited term of directorships, typically to a maximum of three years.' 34 To address this concern, any director training must be concise and time-sensitive, and also broad enough in scope to allow transferability between boards. Director education might also contribute to complacency about board effectiveness by giving a false sense of security about the competence of individual directors.' 35 As well, if director training becomes a prerequisite, this could stifle board diversification by limiting qualified candidates,' 36 thereby limiting board effectiveness based on the rationale that the more diverse the board is, the more capable it will be to play an independent mediating hierarch role.' 37 Finally, the risk of high costs associated with director education could further limit access to such education and reduce diversity of corporate boards.
